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Estate Planning with Dementia on the Rise 
 

Dementia is a syndrome that causes deterioration of an 

individual’s cognitive function. As the baby boomer generation 

ages, the number of people who are affected by dementia 

continues to increase. Perhaps the more alarming statistic, the 

number of dementia cases being diagnosed among individuals in 

their 50s is also on the rise. Although you may never have to deal 

with the challenges that a diagnosis of dementia can bring, it is 

still vital that you complete your estate plan early, while you have 

the mental capacity legally required to make estate planning 

decisions. 

  

 In order to effectively have a choice in the medical care 

you will receive, along with the financial decisions that must be 

made on your behalf, in the event you become mentally 

incapacitated, you must have a Designation of Health Care 

Surrogate, Living Will, Durable Power of Attorney, and 

Declaration of Preneed Guardian prepared by a qualified legal 

professional. 

 

A Designation of Health Care Surrogate names the individual(s) you would like to make medical 

decisions for you once you become incapacitated and provides said individual(s) with HIPPA 

authorization.  

A Living Will describes what type of medical care you would like to receive, and under what 

circumstances you would like medical care to be stopped, when you are at the end stage of life.  

     A Durable Power of Attorney names an individual or individuals to serve as attorney-in-fact for you, 

allowing said individual or individuals to manage those matters affecting your property and possessions.  

Essentially, your attorney-in-fact has the power to act on your behalf with respect to various transactions.  

These transactions can be specified based on your individual wants and needs. Being a "Durable" Power 
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of Attorney means that your attorney-in-fact is authorized to continue to act while you are incapacitated 

(in the event a guardian is not appointed for you). 

 

 Now, what happens when someone close to you gets upset that they are not named in your 

healthcare documents or your power of attorney document?  That person may file a petition with the court 

asking to be in charge of your financial affairs and healthcare decisions.  In this instance, it would be 

helpful to have a Declaration of Preneed Guardian in place.  A Declaration Naming Preneed Guardian 

nominates an individual to act on your behalf in the event you are in need of a court-appointed guardian.  

Although it is not binding on the court, by suggesting to the court your preference for a guardian in this 

manner, your family may avoid some of the administrative burden associated with a court proceeding to 

determine a guardian. 

 

In preparing to have the above documents created, there are some important things to consider: 

  

1. Where would you like to live and receive treatment? For example, would you like to receive care in 

your home, or be moved to a specific assisted living facility? 

2. Who do you trust to make financial and medical decisions for you? 

3. How will you pay for your care? 

 

 It is important to note that you must possess adequate mental capacity to create legal documents 

such as a Designation of Health Care Surrogate, Living Will, Durable Power of Attorney, and Declaration 

of Preneed Guardian. After a diagnosis of dementia, it may be impossible for you to execute these 

documents or even amend existing ones.  

 

 If you have been deemed incompetent and have not executed a Designation of Health Care 

Surrogate or Durable Power of Attorney, an individual would have to seek a legal guardianship over you 

in order to make medical or financial decisions on your behalf. 

 

 Below are the legal documents we recommend for everyone to have in place: 

 

Durable Power of Attorney.   

Designation of Health Care Surrogate.   

Living Will.   

Declaration Naming Preneed Guardian.   



 

Start planning now.  Decide who will be in charge of your financial affairs or decisions relating to 

your health care.  Acting now ensures you will have these documents in place long before the need for 

them arises. 

 

 

This publication is designed to provide accurate and authoritative information in regard to the subject 

matters covered.  It is published with the understanding that in this publication the author is not engaged 

in rendering legal, accounting, or other professional service.  If legal advice or other expert assistance is 

required, the services of a competent professional person should be sought.  (From a Declaration of 

Principles jointly adopted by a committee of the American Bar Association and a committee of Publishes 

and Associations). 

 
To comply with the U.S. Treasury regulations, we must inform you that (i) any U.S. federal tax advice contained in this newsletter was 
not intended or written to be used, and cannot be used, by any person for the purpose of avoiding U.S. federal tax penalties that may 
be imposed on such person and (ii) each taxpayer should seek advice from their tax advisor based on the taxpayer's particular 
circumstances 

 
 

 


